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EX PARTE OR LATE FILEDBILL EMERSON
MEMBER OF CONGRESS

8TH DISTRICT, MISSOURI

HOUSE COMMITTEE ON
AGRICULTURE

HOUSE COMMITTEE ON
PUBLIC WORKS AND TRANSPORTATION

Enclosed ::.~ a request from Tyrone Garrett of Sikeston, MO.
Mr. Garrett has serious concerns regarding equal access to cable
and broadcast programming under the 1992 Cable Act. I would like
to ask for your careful review of these comments.

I would appreciate knowing of your response, and would
appreciate it if you would advise Pete Jeffries of my staff of
your reply. Thank you very much for your time and consideration
of this matter.

Si-x:tcerely,
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SEMO COMMUNICATIONS
CORPORATION

P.O. Box C • Sikeston, Missouri 63801 • 314-471-6594

The Honorable Representative Bill Emerson
United States House of Representoltives
Washington, DC 20515

Dear Representative Bill Emerson:

We are writing this letter to voice concerns we have regarding the implementation and enforcement
of Section 19, of the 1992 Cable Act by the Federal Communications Commission.

As a distributor of DBS satellite television programming, in a four county area serving Cape
Girardeau, Scott, Mississippi and New Madrid counties in southeast Missouri, it is essential for our company
to have equal access to all available cable television programming.

The attached letters to FCC Chairman Reed Hundt from myself, in addition to Rep. Billy Tauzin and
other members of Congress, spell out my concerns on this issue.

Our main concern is that we believe Congress had guaranteed equal access to cable and broadcast
programming for all distributors with the passage of the 1992 Cable Act. Some programmers such as Time
Warner and Viacom have refused to sell programming to some distributors. These exclusive practices will
hurt rural consumers and negate the Section 19 of the Cable Act.

We would greatly appreciate your assistance on behalf of rural consumers in Cape Girardeau, Scott,
New Madrid and Mississippi counties in working with the FCC to correct this problem.

Sincerely,

::~~~zc
Tyrone Garrett
President



SEMO eOMMUNICATIONS
CORPORATION

P.O. Box C • Sikeston, Missouri 63801 • 314-471-6594

July 27, 1994

The Honorable Reed Hundt
Chairman
Federal Communications Commission
1~19 M Street, NW, Rm. 814
Washington, DC 20554

Dear Chairman Hundt:

This letter is in supp0l1 of the Comments of the National Rural Telecommunications Cooperative
(NRTC) in the matter of Implementation of Section 19 of the Cable Television Consumer Protection and
Competition Ad of 1992, Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, CS Docket No. 94-48.

Our company is a cable television company serving small towns in southeast Missouri. We have
purchased through the NRTC the rights to distribute DBS service in four counties in southeast Missouri.
Many of our potential customers will have few choices for receiving television service as they are outside
cabled areas.

With the passage of the 1992 Cable Act, we know that the intention of Congress was to allow different
providers of television service to have complete access to all programming at fair prices. The access
provisions of the 1992 Cable Act have wo '{ed well to this point, with one notable exception. USSB has
entered into an exclusive programming arrangement with Time Warner and Viacom for programming to the
exclusion of the NRTC and DirecTV.

With the vertiLal integration these companie.... possess with cable television operators this arrangement
will hinder our ability to compete for DDS customers. We believe the FCC .should act to enforce the goals
of Congress as put forth in the Cable Act alld deny any exclusive contract that doesn't allow any distribution
system access to cable programming to rural areas. We believe this is what the Cable Act specifically
mandated.

We believe the best way to enforce the Cable Act would be to prohibit any exclusive contracts and
specify that monetary damages be awarded for program access violations.

Sincerely,

:;~/~~
Tyrone Garrett
President
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The Honorable Reed Hundt

F~;ti~acn .. C ..eliU ommumcattons omnusslon
1 19 M Street, NW
Washington, DC 20554

Dear Chairman Hun~

We arc writing 10 a.sIc your help in stI'Cnf thcrring the Commission's rolem::aking on
CC?tDpeO.tion and diversity in video programming distribution.

During the past year & great deal ot the energy bas necessarily been devoted to the iasuc
of cable rate regulation. Notwithstanding the immediate importaDce of that issue, many
Members of Congress helieve that the true ID!1IIer to improvin~ the video progr.unming
disttibution marketplace is the promotion of real competition. In the long run we believe that
competition - not regulation - will achieve the greatest benefits for consumers and result in
S,.eater vitality in the industry. Of the many provisions of the Cable Act that are desi£Ded
to promote competition, Done are mote important than Section 19, which i.asttuct! the
Coinmiuion to ensure nondiscriminatory access to cable programminz by all distributeD.

We strongly believe that section 19 is wonhy of your serious and immediate attention.
We respectfully request that you reexamine the Commission's First Report and Order
~plementingsection 19 in orner to eliminate potcntialloopholes that would pennit the denial
Of programming to any non-able distributor.

We wish to can to your attention certain disquieting developments heightening our
concern about the FCC's program access regulations. We a.re aoubled by the Primestar
cXmsent decrees and the effect they may have on procram access. We believe the pec'.
Rrogtam a<x:c:3S regulations need to be tightened if the full fon:e and effect of Section 19 of
the 1992 Cable Act is 1.) be preseTVt:(l.

As you may be aware, despite the Commiaaiou's well-reasoned brief opposing the emry
of the state Primestal' decree. the court entered final juciplent. Among other things. the $We
consent decree will permit the venically integrated cable programmen that own Primestar U>
enter into exclusive contracts wim one direct broadc:ut wellite (DBS) operator to the
exclusion of all other DBS providct"S at each orbital position. On the other band, Primestar's
ability to obtain all of the \,rogramming of it! cable owners will be unimpeded by the state
consent d~. In its opiruon, the coun made ck:ar, bow~. that its niling wu in no way
a judgment about the propriety of such exclusive contIiICts uuUcf Section 19 of the Cable Act
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Of. the FCC's implementing reguL1tiotL! md spectflcally left thaJ. question open to be dccide:9
b~ the FCC.

In e3sence, the stale consent decree gives Primestar's cable ownen the ability to carve
u~ the DBS market to the competitive disadvantage of non-a.ble owned DBS providers. nw
i.s dinxtly contrary to the mtenf of Con~. In enacting the prognm A<:c:es5 provil':lon$,
alJogress specifically rejected the existing market structure in which vert.ially integrated cable:
companies controlled the distribution of programming. Congress and the FCC recognized that
vertically integrated prognmmers bad both the means and the incc:ntives to ux their control
over progrcun access to discriminate against cables' competitors and to choke off potential
competition, even in unserved areas. Moreover, Congress looked to DBS IS a primary source
of competition to cable, not as a new technology to be captUred by the cable industry.

Concress enaet- ~ very rtrong prcgT2n1 access provilrion!l ad f2ve the Commission broad
aqthority to regulate against aoti-competitive and abusive pra.ctices by vertically int.egmed
p~grammers. Section 628 (b) makes it cn1awful for a ('..able operator or vertically integn.ted
cable programmer "to engage in unfair methoda of competition 01' unfair ot' deoeptive acts or
pi:actices, the purpose or effect of which is to hinder significantly or to prevent any
multichannel video programming distnoutor" from providing able or superstatiOQ
progr.unming to consumers. Section 628 (c) provides the Commission witb the authority to
promulgate regulations to effectuate the statutory prohibition and delineates their minimum
cOoteDt.

Upon examination of the program access IqU1.ations, we have discovered :I critical
lqophote that seems ripe for exploitation by the e:lble industry and is directly appliab1e to
~clusive contracts between vertically integrated cable programmers and DBS providers.
SbctiOD 628 (c) (2) (c) of the 1992 Cable Act cont3im :I broad zr ~ prohibition on
·practices, understandmgs, arrangements, and activities, lncluc:1lng exc1usi-w: CODtraet5 for
satellite cable programming or satellite broadcast programming between a cable operator and
2.s:atellite C2ble procnmm;nl vendor or satellite broadcast programming vendor, that prevent
a. multichannel video programming distributor from obtlining such prognmmiDg from any
~teUite able progra.m.ming vendor in which a cable operator has an auributxble interest· for
distribution in Don-cabled UQ3. However, Section 76.1002 (c) (1) of the Commission's new
rUles covers only those exclusionary practices involving cable operators.

The Commission's rule in its preSMt fann is incumistcat with both the plain la1l~
of the statute and Congressional intent. The prohibition against ill exclusionary pr.tctices by
~y inrernned pro~ers in unserved areas is clear. While it cerWnly includes
exclusive cona-aets between able operators and vertically intqI2ted program.men. the
language of the statute does not limit the prohibition to th4t one example. The regulations
incorrcct1y tum the illustrative enmple into the nIle.

This loophole must be closed and the program acces,s re~lation stren~~ on
R.econsidention. The Pdme.sar consent dccn:e alone makes It c::lear that the bue uummum
regulation of exclusive contract! is insufficient to guard against anti-compet.itive pnacti~ by
vertically integnted cable prognmmen. The Commission's final regu1aticns should proVlde,
as does the legislation, that III exclusive pr.aetices. undermndinp, ~cnu .and
activities, including (but not limited to) exclusive conU'3CU between vettic:a1ly mteerated.V1deo
PTOcnmmers :and anY multichannel video prozn,mming distributor arc~ K ~nlawfulln n~
cabled areas. In abled U'e2.S, all such exclusive contracts should be subject ro a public
interest test with advanced approval ~ired from the Commission.
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.There is one other vibl POint to note regardinE the Commission's~ acces.s roles.
It :has become evident that the cable indu.'itI)' has been attempting to IIIIDipulate the
COmmission's ~ider:ttion proceeding to obain an overly broad Commarjm declaration
&3. to the general propriety of exclusive cootr::a.dS with oon--a.ble ma1ticbannel videa
prognmrning distributor!. Any such pronouncement by the Commiuion would evi.!ccrate the
Psbcrazn access proteetions of the 1992 ~le Act.

Specifically, in addition to and independent of the explicit exclusive contracting limitations
imposed by the Act. exclusive U'l'2J1aemenu between vertically iategI2ted :vrogDmmers and
non-eable multich2nnel videopro~g distributors (MVPD) in many arCUlDstaoces also
vfulate Section 628(b)'s gener.a1 prohibition of ·uaWr practices- which binder significmt1y
or p11:Vent lUI MVPD from obtaining :LCcess to cable prognmming. In addition. they may
violate Section 628 (c)(2)(Brs prohibition against discrimination by a vertially integrated
satellite cable programming vendor in the prices, terms and conditions of sale or delivery of
~te cable progr.unming -unoug or bctw~ <:able systcm~, cable oper.l'or- .• oths;r
multictwmcl yjdN proruunming distributors, - Accordingly, we urge the Co.l1r.-Jssion to
~ extremely careful in its decision on reconsidemion to avoid any roling or language which
cOuld, in any 9I2.y, limit the protections against discrimination afforded by 5ea1ons 628(b)
aDd (c)(2)(B).

Lastly, Mr. Chairman. it is absolutely essential in oVCfView that the COmm.i.ssiOD add
~1atory -teeth- to it3 Program Access regulations. In the Progr.un Acceu deci3ioD, the
Commission cencnlly declined to award damaps as a result of a Prop:am Aceeu violation.
Without the thn:a1 of damages, however, we see very little incentive for z programmer to
q,mply with the rules. Nor is it practical to expect an aggrieved multichannel video
programming distnlrotor to incur the expense and incoDvenience of prosecuting a complaint
at the CommiisioD without an expectation of an award of damages. There is unple stUutory
apthority for the Commission to order -applOPiWe remedies- for prolf2lD. aa::ess vio1:arioos,
and we urge the Commission to use Ncb autbority to impose damages (mcluding attorney
~) in appropriate cues. ~, 47 U.S.C. S48 (e) (i)].

DBS has long been viewed as a strong potential competitor to cable if it were able to
oDtam l:'rogxamming. In the 1992 Cable Act. Congresa acted defmitively to remove that
barrier to full and fair DBS eDtry intO the mUltic.bannel video ptOCrammiDC distribution
rnarla:t. We think it i5 of the utmost importance that there be no loopholes "Which would
~ow ab~ OT, in light of recent mer,er activity, cable-telco combinations to dom;mte the
lOBS marketplace.

1ba.nk you for yCllt' c:onsideration.

Sincerely,

0:: The Hon. James H. QueUo
The Hon. Andrev.' C. Bam:tt
The Hon. Susan Ness
The Hon. Rachelle B. Chene
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN REPLY REFER TO:

CN 9404475

The Honorable Bill Emerson
U.S. House of Representatives
2454 Rayburn House Office Building
Washington, DC 20515-2508

Dear Representative Emerson:

This is in re~:-oru,(; to your inquiry on benaJf of a constituent, Mr. Tyrone Ga!rett,
President of SEMO Communications Corporation. Mr. Garrett is concerned that DirecTV,
an operator of a direct broadcast satellite (DBS)acility, cannot obtain rights to Time Warner
and Viacom programming, because such programming is subject to exclusive distribution
rights of another DBS distributor, United States Satellite Broadcasting, Inc.

Mr. Garrett also expresses his support for the position of the National Rural
Telecommunications Cooperative (NRTC) concerning the Federal Communications
Commission's interpretation of Section 19 of the Cable Television Consumer Protection and
Competition Act of 1992. NRTC has requested that the Commission reexamine the legality
of exclusive contracts between vertically integrated cable programmers and DBS providers in
areas unserved by cable operators. NRTC has asked that the Commission determine that
such contracts are prohibited.

NRTC's petition for reconsideration of the Commission's program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be assured that the Commiss;on will take into account each of the
arguments raised by NFTC and the ('ther parties to the rulemaking concerning thi~ issue to
arrive at a reasoneu decision on reconsideration.

I trust this information is responsive to your inquiry.

Sincerely,


